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OF THE UNITED B8TATE®S®
WABHINGTON, D,.C, RO5486

DECISION

FILE: pB-208583 DATE: September 27, 1982

Bureau of Indian Affairs: Procedures for
MATTER OF: llection of administrative fees fram sales of

Indian timber

DIGEST:  pnder 25 u,5,C, § 413, the Secretary of the Interior has
broad discretion as te the deduction of administrative
fees from the proceeds of comwmercial sales of timber
from Indian lands, Contrary to the opinion of the
Solicitor of the Interior Department, there is no re-
quirement that administrative fees be decucted in every
instance in which public funds are expended, Conse-
quently, Bureau of Indian Affairs procedures reducing
administrative fees otherwise collectible by any amount
the tribe involved agrees to expend for timber manage-
ment are not unlawful,

The Chairman of the Subcommittee on Interior and pelated
Agencies, House Committee on Appropriations, has requestz’ our
opinion as to whether the Bureau of Indian Affairs has been acting
in an unauthorized manner by depositing administrative fees col-
lected from sales of timber from tribal and allotted lands into
Bureau accounts, and making such funds directly available for pay-
m:nt of expenses relating to tribal forest management activities,
This request fcllows a recent leqal opinion by the Solicitor of the
Pepartiment of the Interior, concluaing thut the Burveu's current
procedures for handling administrative fees are inconsistent with
25 U,8,C. § 413 (1976). 1That provision autiwrizes the Secretary of
the Interior to collect and dispose of administrative fees for work
done for Indian tribes or individuals, The Solicitor has concluded
that BIA's procedures anount to a "diversion" from the United States
Treasury of funds collected to cover costs paid for with public
funds,

lie have examined the Bures .‘s procedures for collection ard
disposition of administrative fees in light of 25 U.S.C. § 413 and
its legislative history, and conclinde that tiose procedures do not
violate the applicable statutory requirementc, A detailed discus-
sion of the reasons for our oconclusion folluws,

BACKGROUND

In exercising its trust responsibilities for Indian lands, the
Bureau of Indian Affairs manages (normally on a joint basis with the
tribe or individual concerned) the development and comnercial sale
of timber from both allotted (individual) and unallotted (tribal)

Indian lands, 25 U.S.C. §§ 406-407, 466, Under 2% U,S.C,
§§ 406-407, the legislative authority for conmcrcial sale of Indian
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timber, the Secretary of the Interior is permitted to deduct admin-
istrative costs from timber sale proceeds pursuant to 25 U.S.C,
§ 413, The latter provision states:

"The Secretary of the Irterior is hereby
authorized, in his discretion, and under such rules
and requlations as he may prescribe, to collect rea-
gonable fees to cover the cost of any and all work
performed for Indian tribes or for individual In-
dians, to bc paid by vendees, lessees, or assignees,
or deducted from the proceeds of sale, leases, or
other sources of revenue: Provided, That the amounts
s0 collected shall be covered into the Treasury as
miscellancous receipts, except when the expenses of
the work are paid from Indian tribal funds, in which
event they shall be credited to such funds,"

‘henever the Federal Government sells Indian timber, 25 U,S.C.
§ 413 permits the Secretary of th» Interior to retain, in his dis-
cretion, a reasonable portion of the proceeds to reimburse either
(or both) the Federal Covernment or Indian tribes for the expenses
of tinber management (including the cost of timber sale administra-
tion), Vhen reimburserent is made for expenses incurred by the
lederal Government, amounts collected are to be credited to the
Treasury as miscellancous receipts; when reimbursement is made for
expenses incurred by Indian tribes, amounts osllected are to be
credited to the appropriate tribal funds,

By regulation, the Secretary of the Interior has exerciszd the
discretion yiven to him under section 413, Currcent regulations, in

effoct since 1961, provide:

"In sales of timber from either allotted or un~
allotted lands, a reasonable deduction shall be made
frm the gross proceeds to cover in whole or in part
the cost of managing and protecting the forest lands,
including the cost of timber sale administration, but
rot includinc the costs that are paid from funds ap-
propriated specifically for fire suppression or
forest pest control, Unless special instructions
have been given by the Scecretdary as to the amount of
the deduction, or the nanncr i1n vhich it 1s to be
made, there shall be deducted 10 jercent of the gross
amunt recelved for timber sold under regular super-
vision, and 5 percent when the tirber is sold in such
a manner that little administrative expense by the
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Indiun Bureau is required, Service feesg in lieu of
administrative deductions shall be determined in a
similar manner," 25 C.F.R. § 141,18 (1981) (emphasis
supplied),l

A+ 'ing to the Department of the Interior, the practice of
the Bur.au until the carly 1960 3 was to deduct administrative costs
from thie proceeds of sales (generally 10 p:rcent, or 5 percenti. for
sales involving little administrative cost), and to deposit such
amounts into the Treasury as misrellaneous veceipis, By 1962, how-
ever, ‘he Bureau's practice was to reduce the amount deducted by an
amount equal co the pr rata share of administrative expenses borne
by the tribe,?

In 1972, through spezial instructions issuea by the Assistant
Secretary for Public Land Management, the2 sureau's procedures were
revisid to reduce the administrative fec deduction by an amount
ecuivaleny. to any tribal contvibution to timber mana jement ex-
penscs, Ahccording to the Assistant Secretavy's instructions:

"then Indian tribes contribute towvard paying the
cost of the forestry program on their respective
rescrvations by authoriziig expenditures from their

ypw——.

1 pegulaticns prior to 1961 provided for a similar 10 percent de-
duction, subject to special instructions of tne Oommnissioncev of
Indian Affairs, but only were to cover costs directly related to
timber sale adninistration, See 25 C,F.R, § 141,25 (1958), At
the time, this office advocatcd a more liberal ronstructicon of
the types of expenses covered, which view is now reflected in the
current regulations, Sece "Administration of borest Management.
hctivities by the Bureau of Indian Affairs, portland, Oreyon,
Area Offic?," November 9, 1856, at 12,

2 The following example is given by the Departinent of the In-
terior: In a timber sale with total proceeds of $10,000,000,
10 percent ($1,000,065) would rormally be deducted for admin-
istrative costs, 1f acltual administvative expenses had been
$1,000,000 by the Burcau and an additional $500,000 by the tribe,
the 10 percent deduction would be reduced by one third, i.e, the
percentaye of total costs borne by the tribe, Consequently,
8666,666 vould be deducted as administrative fees and be depos-
ited in the Treasury as miscellancous receipts.

W N T el ———
g
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existing tribal accounts, the amount of the adninis-
trative fee deduction* * * shall be deterwined by

redvcing the administrative fee deduction that would
otherwise be ocollectible under these instructions in
the absence of any tribal contribution, by the actual
amount of the tribal contribution," Memorandun from
Assistant Secretary Loesch to the Commissioner of
Inrdian Affairs, dated June 15, 1972,

Under new acoounting procedures adopted in 1975, o portion of
the proceeds of each timber sale was sct aside in a separate holding
account, Funds deposited in this account were to be made available
to reimburse Indian tribes for expenses relating to approved forest
management activities,3 At the end of cach fiscal year, the tribes
would submit invoices detailing their actual costs for the forestry
program, The Burecau would then make appropriate reimbursements from
that portion of sale proceeds held in the holding acount, Any funds
remaininyg in that account at the end of the fiscal year would be
deposited in the Treasury as miscellanccus receipts,

In 1979, the Assistant Sccretary for Indian Affairs issued an
amepdment to the special instructions for tinber sale deductions,
permitting tinber sale proceeds depos.ted in the special holding
actount to be made available for imwediate expenditure for activi-
ties supportive of the timber proyram, See tenorandun from Assis-
tant Secretary CGerard to Area Directors, Jdated day 25, 1979, lunds
remain available for this purpose through the fiscal year following
the one in which the proceeds accrued, after which tine any anount
unused is to Le deposited in the Treasury as iriscellancous
receipts,4 1his anendment was intended to benefit tribes that did
not have sufficient funds of their owmn to expend in anticipation of
reimbursemant,

3 rhis procedure initially applicd only to the sale of timber
from unalintted lands, but was later cxtended to cover allotted
landy as well,

4  In 1980 the period of availability of the funds in the spesial
holding account was extended to 2 years folloving the vear in
which they were received,
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DISQISSIN

The Solicitor of the pepartment of the Interior, in his opinion
of May 5, 1982, concludes that the above—described procedures of the
Bureau of Indian Affairs oconstitute an illegal diversion of funds
that should prope-ly have hecn deposited into the Treasury as mis-
cellancous r.eceipts. what conclusion is premised on an initial
determination that 25 U,5.C, § 413 affords the Secretary no discre-
tion to refrain from collecting adminiatrative fees when public
monies have peen used in the management of Indian timber sales,
Because we disaqree ywith this initipl determination, we view the
Burcau's procedures, as modified by special instruction of the
Assistant Secretary, tw be proper,

Acoording to the opinion of the Solicitor, 25 U,8,C, § 413 con-
tains a "statutory directive” that imuoses a "duty" on the Secretary
to collect reasonable fees to cover the costs of work performed for
Indians, Solicitor's opinion, pp. 11-13, A rcasonab.e fce, accord-
iag to the Solicitor, "means a fee which appronimately cquals the
amunt of public funds expended," Id., p, 12, Censxuently, proce-
dures that reduce the amount of fees collected to a level below that
of public funds expended are considered to be in violation of 25

U.S.C, § 412,

Unlike the Snlicitor, however, we can find nothing in the pre-
sent language of section 413 that supports such a restrictive view
cf the Secretary's discretion in this arca, Contrary to the Solici-
tor's statement that section 413 contains a "statutory directive" to
charce administrative fces, the actual language of the statute pro-
vides that the Secretary is “autlorized, in hig discretion, and
under such rules and regulations as he may prescribe” to collect
reauondble fees for the cost of work perforiea for Indians,

25 U.8.C, § 413 (1976) (cnphasis added), Ve have previously charac-
ter i?ecl language almost idertical Lo that underscored as placing dhe
matter within the sound discretion of the agency involved, Sce 58
Coup, Gen, 108, 111 (1978); 53 Coup, Gen, 143, 144 (1973); accord,
sherman R, froot, Co, v, United States Dept, of I anfspontatmn, v, 516
F, Supp, 260, 264n,1 (p.C.D.C, 1981), Where such broad discretion
exists, the agency's action wili not be considered improper so long
as it 15 consistent with the underlying statutory purposes and so
long as any procedural requiveients ave followed, Sce National
Fedavation of Foderal Pmployees v, Devine, 679 F, 2a 807, 912 (D.C.
Cir, 1981),

The Soliclitor's restvictive view of 25 U,.8.C. § 4123 appears to
be based principally upon an analysis of the purpose and legislativa
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Lhistory of that provision, with particular emphasis given to its
piredecessor, enacted in 1920, As a prelimipary matter, we note that
the earlier version of the statute expressly "directed" the Secre-
tary to charge reasonable fees for work incident to sale or lease of
Inaian lands or the timber thercon, Act of February 14, 1920, ch,
75, 41 Stat, 408, 415, bDecause the statute was amended in 1933 to
delete this mandatory language and replace it with the present dis-
cretionary lanquage, we question the Solicitor's reliance on the
legizlative history of the first version, Act of March 1, 1933,

ch, 158, 47 Stat, 1417,

e fact that the 1933 amendwent changed mandatory lanquage
in the 1920 provision to the presant version is in iteelf a strong
indication that the Congress intended to broaden the Sccretary's
discretion in this area, §&ce Sucherlani, Statutes and Statutory
Construction, § 57,05 at 419 (4th cd, 1973), 1he legislative his-
tory of the 1923 amepdment, however, specificalily states that
"[t]his bill will make the collection of fees optional in e dis-
cretion of the Sccretary of the Interiov * * *," [{,k, hep. o, 879,
72d Cong, 1lst Sess, 1 (1932) {(emphasis added), 'The Solicitor's
opinion does recognize that the Sccretarvy was given discretion under
the 1933 amendiment to collect no fee, MHowever, it considers this
discretion to be limited only to gituations in wnich public ronies
woere not expended, Solicitor's opinion, at 7-8, 1In our opinion,
however, theve is nothing in eithier the statutory language or in the
legislative history of the 1933 amendment to ‘just .fy such a
conclusion,?

5 frhe solicitor appears to base this view on the fact that the
1933 am2ndment, vas motivated by a desire to give the fecretary
flexibility not to charge aaministrative foes to cover tribal
funds expended, This had been in response to the OConptroller
General's decisicn that the previous version of *he statute re-
quired all fees collected, even those for expenses paid fcom
tribal funds, to e paid to the Treasury as niiscellancous
reccipts, A-10174, September 22, 1925, VWhile we arce well aware
of the circunstances surrounding the 1933 anendnent, it appears
from the broad grant of discretionary authority in the actual
statutory lanquage that the Congress intended to give the Secre-
tary the flexibility to decline to collece adminictrative fees
in any situation vhere colle.tion was considered to e unwar-
ranted. rather than just tc pemmit the Secretary to foreqo col-
lection of costs paid from tribal funds,
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Having stated our opinion that 25 U,S,C, § 413 gives the Secre~
tary of the Interior the discretion to reduce or decline the ocollec-
ticn of administrative fees, even where such collections would be
used to offset expenditures from public funds, two questions still
remain; First, whether the present Bureau practice is oconsistent
with rules and requlations prescribed by the Sccretary; and second,
vhether such procedures constitute an abuse of the discretion
granted to the Secretary,

In our vicw, the present Bureau practice is consistent with
regulations properly proanmulgated by the Secretary., As described
above, the present requlation provides for deduction of 10 percent
(or £ percent. for low-cost timber sales) "({u]nless special instruc-
tions have been given by the Secretary * * *," 25 C,F.R, § 141,18
(1981), Special instructions, under which the present fee-reducticn
practice is followed, have in fact been issued, Seec Memorandum from
Assistant Sccretary loesch to the Commissioner of Indian affairs,
dated June 15, 1972, as amended by MHemorandun from Assistant Secre-
tary Gerard to Avca Directors, date? ptlay 25, 1979, Ve thervefore
consider the present practice to be "under such rules and regula-
tions a3 {the Secrotary)] may prescribe," 25 U,S.C., § 413 {1976),6

Finally, ve do not find the decision to forego collection of
feces to the extent that Indian tribes agree to use such funds €or
approved tinier management accivities to be an abusa of Secretarial
discretion.? While 25 U.5.C, § 413 obviously indicates an inten-
tion on the part of the Coryress thal services performed for indivi-
dual Indians or tribes be reimbursced waave possible from tribal

6 nhe Secretavy, shculd he desire, may of course amend the pro-
cedures to achieve the result that the Snlicitor’s opinion
advocatra, Such an anendment, howaver, may only operate pro-
gpectively, Sce 8—119574, November 3, 1954, in which we held
that the Secretary's decision to pemit waiver of section 413
fees for tribally-owmed enterprises could not be made retroac-
tive to a period before the applicable regulation or instruction
was anended,

7  As we indicated in 2 1975 report, however, proper controls over
the manner in winich the fee reduction is accomplished are neces-
sary to censure that the purposes behind that fee reduction are
fulfilled, Sece "Indian Natural Resources--Opportunities for Im-
prov'~d Management and Increased Procuctivity, Part J; Forest
lanu, Rangeland, and Cropland,” RED-76-8, August 18, 1975, at

17"19 .
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revenues, the 1933 enactment reflects a recognition that counter-
vailing policies might warrant foregoing such collections in certain
instances, 1In fact, as discussed above, the 1933 anendment was
itself motivated in part by a desire to facilitate payment of forest
management expenses from tribal funds without placing an unfair
financial burden on the tribes, Later enactments of the Congress
irndicate a strong support of the policy of Indian sclf-management:,
See, e,d,, Indian Self-bDetermination Act of 1976, 25 0U,S,C,

§§ 450-450n, Reduction of administrative fees under the present
Bureau procedures encourages tribes to take on a larger share of
forest management responsibilities, a fact that we believe may

¢! erly have been considared by the Sccretary in exercising the
brcad discretion granted to him under section 413,

OCLUSIN

for the reasons described above, it is our opinion that. the
Secretary of the Interior har the discretion to reduce the amount of
adrinistrative fees that weuld otherwise be collectible under
25 U,5,C. § 413 by an amount equal to tribal contributions to forest
managanent activities, Ve believe that, while section 413 autho-
rized the collection of administrative costs from tribal revenues,
it did not mandate that such costs Le collected in every instance in
which public funds had been expended, Such an interpretation of
section 413, we believe, is inconsistent with the broad discretion-
ary longuage of that provision, and is unsupported by its legisla-
tive history,

Because of the foregyoing, it is also our cenclusion that the
procedures of the Buread of Indian Affairs, based upon special
instructions issued under authorit, of the Secrectary's regyulations,
and consistent with his discretion under section 413, were lawful,
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Qonptrollar General
of the United States





